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OPINION
Factual Background

On November 10, 1999, the Memphis Police Department Organized Crime Unit was
conducting a“buy/bust operation” at a car wash on the corner of Hollywood and Golden streetsin
Memphis. Upon driving onto the car wash lot, Officer Igael Taylor, the decoy officer of the
operation, wasimmediately approached by the Appellant. The Appellant asked Officer Taylor what
he was looking for, and Taylor responded that he was looking for twenty dollars of crack cocaine.
The Appellant directed Officer Taylor to proceed to Hunter Street. Once parked on Hunter Street,



the Appellant instructed Officer Taylor to wait inside the car because he had “to go get the crack.”
Officer Taylor offeredthe Appellant money at thistime, but the Appell ant refused the money saying,
“1 don’t want to touch your money. I'll be back.” The Appellant exited the vehicle and walked
down the street out of Officer Taylor’s sight. Officers Dorothy Hyman and Michael Hardy, who
were positioned in another police vehicle, observed the Appellant walk to a residence which was
located a short distance away. Upon arrival at the residence, John Smalls, the Appellant’s co-
defendant in this case, met the Appellant at the front gate, where the two men “did some kind of
exchange, hand-to-hand.” After completingthe exchange, the Appellant walked back to the decoy
vehicleand got inside. Officer Taylor was then directed to driveto Eldridge Street. The Appellant
then handed Officer Taylor the crack cocaine and Taylor paid the Appellant with two marked ten
dollar bills. The Appellant exited the vehicleand walked back to the Hunter Street residence, where
he was observed delivering the marked money to Smalls. At that time, Officer Hardy gave the
“takedown signal.” When the officers approached the residence, both men ran and, after a short
chase, were apprehended. The Appellant was found inside the bathroom of the Hollywood Disco,
and Smallswas found hiding behind atrash can. No marked money was found on either man. At
trial, the Appellant and Smalls claimed no involvement in the transaction.

OnMarch 28, 2000, a Shelby County grand jury returned anindictment against the A ppel lant
and Smalls, charging them jointly with sale of lessthan one-half of agram of cocaine. On January
20, 2001, after atrial by jury, the Appdlant wasfound guilty ascharged and Smallswasfound guilty
of facilitation of the sale of cocaine. On June 20, 2001, the Appellant received a sentence of eight
years and six months as a Range |1 offender. Thistimely appeal followed.

ANALYSIS
I. Sufficiency of the Evidence

The Appellant contends that the evidence was insufficient to support his conviction for sale
of cocaine in an amount less than one-half of agram, aclass C felony. Specifically, he argues that
“[a]lt most, the evidence supports a conviction for facilitation of a ‘sale€’ of cocaine.” A jury
conviction removes the presumption of innocence with which a defendant is cloaked and replaces
it with one of guilt, so that on appeal, a convicted defendant has the burden of demonstrating that
theevidenceisinsufficient. Statev. Tuggle 639 S.W.2d 913, 914 (Tenn. 1982). Indetermining the
sufficiency of the evidence, this court does not reweigh or reevaluate the evidence. Sate v.
Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Likewise, it is not the duty of this court to revisit
questionsof witness credibility on appeal, that function being within the province of thetrier of fact.
Satev. Adkins, 786 S.W.2d 642, 646 (Tenn. 1990); Satev. Burlison, 868 S.W.2d 713, 719 (Tenn.
Crim. App. 1993). Instead, the Appellant must establish that the evidence presented at trial was so
deficient that no reasonable trier of fact could have found the essential elements of the offense
beyond areasonabledoubt. Tenn. R. App. P. 13(e); Jackson v. Virginia, 443 U.S. 307, 319, 99S.
Ct. 2781, 2789 (1979); Sate v. Cazes, 875 SW.2d 253, 259 (Tenn. 1994). Moreover, the Stateis
entitled to the strongest legitimate view of the evidence and all reasonabl e inferenceswhich may be
drawn therefrom. Sate v. Harris 839 SW.2d 54, 75 (Tenn. 1992). In Sate v. Matthews 805
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SW.2d 776, 779 (Tenn. Crim. App. 1990), this court held these rules applicabl e to findings of guilt
predicated upon direct evidence, circumstantial evidence, or a combination of both direct and
circumstantial evidence.

To convict adefendant for sale of cocaine, the Statemust provethat the defendant knowingly
sold cocaine, a schedule Il controlled substance See Tenn. Code Ann. 8 39-17-417(a)(3) (Supp.
2001). The Appellant argues that the proof was insufficient to support a conviction for sale of
cocaine; nonetheless, he acknowledges that the proof was sufficient to support a conviction for
delivery of cocaine. However, because the indictment did not charge delivery, he contends that the
evidence supports, at best, aconvictionfor facilitation. 1nsupport of thisargument, he contendsthat
hewas merely the“ procuring agent” in the sale of cocaine; accardingly, the evidenceisinsufficient
to support a conviction for sale of cocaine.

The"procuring agent” defense was abolishedin toto by the enactment of the 1989 Criminal
Code. Sate v. Porter, 2 SW.3d 190 (Tenn. 1999). In Sate v. Alexander, No.
01C01-9302-CR-00063 (Tenn. Crim. App. at Nashville, Mar. 24, 1994), thiscourt adopted Black’s
Law Dictionary definition of sale: "A contract between two parties, respectively, the ‘seller’ (or
vendor) and the ‘buyer’ (or purchaser), by which the former, in consideration of the payment or
promiseof payment of acertain pricein money, transfersto the buyer thetitle and possession of the
property." BLACK'S LAwW DicTIONARY 1200 (5" ed. 1979). Therefore, a sale consists of two
components: abargained-for offer and acceptance, and an actual or constructivetransfer or delivery
of the subject matter property. State v. Wilkerson, No. 03C01-9708-CR-00336 (Tenn. Crim. App.
at Knoxville, July 9, 1998) (citing Alexander, No. 01C01-9302-CR-00063).

In this case, the Appellant approached Officer Taylor inquiring if he wanted to purchase
cocaine. After Officer Taylor responded affirmatively, the Appellant completed arrangementsfor
the contemplated sale. The proof established that in exchange for the sum of $20, the Appellant sold
cocaineto Officer Taylor. Onewho accepts payment in exchange for property isinvolvedinasae.
Id. (citing Satev. David Henning, No. 02C01-9404-CC-00079 (Tenn. Crim. App. at Jackson, Oct.
26, 1994)). The Appellant’s actions satisfy the two broad requirements of a sale; he accepted an
offer and delivered the property. Thisfactual scenario supportstheconclusion that theevidencein
the record is sufficient to establish that the Appellant participated in a knowing sale of cocaine.

[I. Sentencing

The Appellant arguesthat the eight-year and six-month sentence asimposed by thetrial court
was excessive. He contends that thetrial court misapplied enhancement factors and failed to apply
or properly weigh mitigating factors. When an accused challengesthe length, range, or the manner
of service of a sentence, this court has a duty to conduct ade novo review of the sentence with a
presumption that the determinations made by thetrial court are correct. Tenn. Code Ann. § 40-35-
401(d) (1997); Statev. Ashby, 823 S.W.2d 166, 169 (Tenn. 1991). Thispresumptionis™conditioned
upon the affirmative showing in the record that the trial court considered the sentencing principles
and all relevant facts and circumstances.” Ashby, 823 S.W.2d at 169. When conducting ade novo
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review of asentence, this court must consider: (a) the evidence, if any, received at thetrial and the
sentencing hearing; (b) the pre-sentence report; (c) the principles of sentencing and argumentsasto
sentencing alternatives; (d) the nature and characteristics of the criminal conduct involved; (e) any
statutory mitigating or enhancement factors; (f) any statement that the Appellant made on his own
behalf; and (g) the potential or lack of potential for rehabilitation or treatment. Tenn. CodeAnn. 88
40-35-102, -103,-210 (1997); Ashby, 823 SW.2d at 168.

If our review reflectsthat thetrial court followed the statutory sentencing procedure, imposed
a lawful sentence after having given due consideration and proper weight to the factors and
principles set out under the sentencing law, and made findings of fact that are adequately supported
by the record, then we may not modify the sentence even if we would have preferred a different
result. Statev. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991). Inthe casebeforeus, the
record demonstrates tha the trial court properly considered relevant sentencing principles.
Accordingly, we apply the presumption.

In determining the Appellant’ s sentence, thetrial court considered two enhancement factors:
(1) The Appellant had a previous higory of criminal convictionsaor criminal behavior in addition to
those necessary to establish the appropriate range, and (2) The Appellant was the leader in the
commission of the offenseinvolving two or morecriminal actors. Tenn. CodeAnn. 8§40-35-114(1),
(2) (Supp. 2001). The Appellant concedes that thetrial court properly applied enhancement factor
(1). We agree. The Appellant's criminal history reflects convidions for possession of cocaine,
aggravated criminal trespass, facilitation of the sale of cocaine, sale of cocaine, and possession of
marijuana. Such past criminal behavior adequately supports enhancement factor (1) ébove. With
regard to enhancement factor (2), that the Appellant wastheleader in the commission of the offense,
we find that the proof in the record supports its application. Clearly, it was the Appellant who
solicited the purchaseof cocaine, whomadearrangamentsfor itssal e,and who personally compl eted
the drug transaction. This court has held that “enhancement for being aleader in the commission
of an offense does not requirethat the Appellant be the sole leader but only that hebe‘a leade” in
the commission of the offense. Sate v. Hicks, 868 S.W.2d 729, 731 (Tenn. Crim. App. 1993)
(citations omitted). Based upon these facts, we find the Appellant was a leader in the commission
of this offense. Accordingly, we find the trial court's applicaion of enhancement factor (2) wes,
therefore, proper.

The Appellant also argues that the trial court erred by not considering mitigating factor (1),
that the Appellant’'s criminal conduct neither caused nor threatened serious bodily injury. Tenn.
Code Ann. 840-35-113(1) (1997). Wedisagree. Inherentwithin thetrafficking and distribution of
drugsisthepotentia for serious bodily i njury. Althoughwerecognizethat not all drug dealsinvolve
violence, we do, however, recognize that the very naure of the act makesthe potential for serious
bodily injury ever present. Accordingly, we find that saleof cocaineisnot s sufficiently freefrom
all danger such that it can be used to mitigate aseller's sentence. Sate v. Vanderford, 980 S.W.2d
390, 407 (Tenn. Crim. App. 1997); see also Satev. Keel, 882 S.W.2d 410, 422 (Tenn. Crim. App.
1994). Therefore, we concludethat the trial court did not err by not applying mitigating factor (1)
to the Appellant's sentence.



When there are enhancement factors and no mitigating factors, there is no presumptive
sentence and the court may sentence above the minimum in the range. Tenn. Code. Ann. 8
40-35-210(d) (Supp. 2001). Of particular weight in this case is the Appellant's prior drug
convictions. Under these circumstances, thetrial court was clearly justified in imposing asentence
of eight years and six months for sale of cocaine.

CONCLUSION

Based upon the foregoing, we find that the evidence presented at trial was sufficient to
support aguilty verdict beyond areasonable doubt. Furthermore, the sentenceimposed by thetrial
court was not excessive as to length. Accordingly, the judgment of the Shelby County Criminal
Court is affirmed.

DAVID G. HAYES, JUDGE



